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IN THE

^niteti States Circuit Court of 9lppeals

FOR THE NINTH CIRCUIT

NORTHERN DISTRICT OF CALIFORNIA.

F. H. WASKEY and JOSEPH M.

CRABTREE,
Appellants^

VS.

ELMA McNAUGHT and OTTO
HALLA,

Appellees.

Oral Argument of Mr. W. H. Metson.

Mr. Metson: May it please the Court, this is an

appeal from the United States District Court for the

District of Alaska, Second Division. The appellants

here were the defendants below and the appeal is from

an order of injunction pendente lite. The complaint

in substance is as follows:

'That at all times hereinafter stated, the plain-

tiffs were and now are, the owners in fee, subject



to the paramount title of the United States, of and

entitled to the possession of, under and by vir-

tue of a valid mining location, that tract of land"

(Describing it).

''That on the day of June, 1906, defendants

wrongfully and unlawfully entered upon said tract,

and ousted and ejected plaintiffs from a portion of

said tract, to wit, that portion thereof, bounded as

follows:" (Describing the tract, a strip about 660

feet by 170 feet) ''and ever since said date and now,

the said defendants wrongfully withhold possession

of said tract from the plaintiffs, to their damage

in the sum of $100,000."

"Wherefore plaintiffs pray judgment as follows:

"i. That they be adjudged the owners in fee and

entitled to the possession of said premises.

"2. That they do have and recover damages in

the sum of one hundred thousand dollars for the

unlawful detention thereof.

"3. For their costs and disbursements therein."

Plaintiffs therefore claimed a bench location desig-

nated in the affidavits the "Roosevelt" and that we

overlapped thereon.

The defendants Crabtrec and Waskey (appellants

here) answered, setting up that their lessors, Whittren

and Eadie, h)cated 1320 feet by 660 feet in January,

1902; that Whittren and Eadie did the assessment work

thereon until 1906; at that time defendants Waskey and

Crabtrce took two leases from defendants Whittren

and Kadic covering said ground and in June, 1906,

began working uFuicr the leases.



The ^'Roosevelt" location was made by plaintiffs be-

low in August, 1902, after the initiation of the claim

made by the defendants. Plaintiffs in their reply say

that the defendants did not do the assessment work in

1904 on their (defendants) location of January,

1902, and did not renew work upon the claim after for-

feiture, until after the plaintiffs had enlarged the

''Roosevelt" by incorporating the fraction therein that

is in litigation. After the defendants, Waskey and

Crabtree, as lessees, had been working for something

like eight months, and had sunk a shaft 120 feet deep

upon a fraction not in dispute, but adjoining the "Roos-

evelt" and on bed rock had found an underground chan-

nel, and extracted gravel therefrom, this action was be-

gun.

The propositions made in our brief can not all be

amplified now orally, but I will try hurriedly to pre-

sent some of them.

Our first argument here will be a purely legal one,

and will question the power of the Court below to

order said injunction. The part of the injunction pen-

dente lite we complain of, is as follows:

''That the defendants, and all their servants,

workmen, etc., should absolutely desist and refrain

from rocking, sluicing, mining or in any other man-

ner working in or upon the premises in controversy

or upon the dumps extracted therefrom/'

An injunction is a preventive remedy and we con-



tend that in an action in ejectment, judgment can only

be for the possession of the premises, and on a prop-

erly drawn complaint, damages for the detention.

But plaintififs have not in the complaint herein, in

the allegations relative to damages so stated such claim

as to entitle them to a judgment for damages. The

claim for damages is a separate cause of action and

should be separately stated and should contain facts

sufficient to support a separate action therein, and

plaintiffs have signally failed to do this.

Wythe vs. Myers, 3 Sawyer (Or.), 595;

Pengra vs. Munz, 29 Fed., 830.

Strictly speaking, in a pure action of ejectment (with

such a complaint as here) there could be no injunction.

Right here I call attention to the Alaskan Code, under

which plaintiffs obtained injunctive relief.

It is Section 386 of Part IV, of Carter's Code, which

provides when an injunction may be obtained during

the pendency of an action:

**When it appears by the complaint that the plain-

tiff is entitled to the relief demanded and such re-

lief or any part thereof consists in restraining the

commission or continuance of some act the commis-

sion or continuance of which during the litigation

should produce injury to the plaintiff;

"Or when it appears by affidavit, that the defend-

ant is doing, or threatens, or is about to do, or is

procuring or suffering to be done, some act in vio-



lation of the plaintiff's rights concerning the sub-

ject of the action^ and tending to render the judg-

ment ineffectual;

''Or when it appears by affidavit, that the de-

fendant threatens, or is about to remove or dispose

of his property or any part thereof with intent to

delay or defraud his creditors, an injunction may
be allowed to restrain such act, removal or disposi-

tion."

Complainants could not get injunctional relief upon

their complaint because no fact was pleaded therein

that could be the basis for equitable interference. And

this is what is meant by the first clause of Section 386.

To obtain relief thereunder it must appear by the com-

plaint^ that the plaintiff is entitled thereto and such

relief or some part thereof must consist "in restrain-

'' ing the commission or continuance of some act,

" the commission or continuance of which during the

'' litigation would produce injury to the plaintiff." In

other words, the allegations of the complaint must show

that the plaintiff as of right is entitled to an injunction

pendente lite by reason of the very nature of the case.

Such is not the condition here, as the complaint sets

up but a simple action in ejectment with a claim for

damages not separately stated.

Where the plaintiffs as here state a purely legal ac-

tion, without asserting any facts in their complaint

which will give the Court the right to enforce an equi-

table remedy, such as that the defendants are proceed-



ing to waste an inheritance, or that they are doing

certain acts upon the ground in dispute which is not

w^ithin their rights and which will destroy the subject

matter of the action we contend there can be no injunc-

tion.

On the other hand, plaintiffs would not be entitled

to this relief from the affidavits filed, for under the

second clause of said Section 386, where the relief is

asked by affidavit, it must appear that the defendant

''
is doing or threatens, or is about to do, or is pro-

'' curing or suffering to be done, some act in viola-

" tion of the plaintiff's rights concerning the subject

^' of the action." There is no provision for past acts

which it is elementary can not be restrained. The

statute does not say when defendant ''has done," but

when he "is doing" or "is about to do," etc. There is

simply a protection of the subject of the action from

some act on the part of the defendant that might occur

thereafter during the pendency of the action and which

if continued, would tend to render ineffectual any judg-

ment which the plaintiffs might obtain. There is

nothing in the affidavits herein which show that the

defendants were doing or threatening to do anything

in violation of plaintiff's rights concerning the "sub-

ject of the action.'' W'lial is the subject of the action?

The land in dispute. From what is it to be determined?

From tlie complaint. What is the gist of the action?

Surely the land. How is that known? Clearly from

the complaint, and it plainly appears from it that it



is a piece of ground that is in dispute. The whole ten-

or of the affidavits is, however, with reference to dumps

of gravel, and praying relief which practically con-

cerns these dumps alone and not the subject of the ac-

tion. What is the issue tendered by the complaint?

The land and ejectment. Had the Court below juris-

diction to legislate something into the statute, and is-

sue an injunction upon something not the ^^subject of

the action"? The Supreme Court of the United States

has said:

"We make these observations because we find in

some of the opinions assertions by writers that they

have devised rules which will work out equitable

solutions of all difficulties. Perhaps those rules may
have all the virtues which are claimed for them,

and if so it were well if Congress could be per-

suaded to enact them into a statute; but be that as

it may the question in the Courts is not what is

equity, but what saith the statute." (171 U. S.,

p. 67.)

Possibly there may be an equitable solution of this

present difficulty—adverse to us—but we say, "What
saith the statute?"

To look at this case more broadly, if we are wrong

in what I have said about this complaint and admit

that an injunction might issue under such a complaint,

then we take the position—to our minds impregnable

—that it will not be issued in any suit or action to the

extent that will or does practically decide prior to final
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judgment that the defendatns have no rights, or that

any of their undoubted legal rights can be limited. All

an injunction can do is to stop at the date of service

the damage that the defendant is then doing to the in-

heritance. It can not reach back and enjoin the de-

fendant relative to something that the defendant has

already done, nor can it prevent the defendant in the

future from using the property of which he has pos-

session under an adverse title as against the complain-

ant to any reasonable extent that will not destroy the

inheritance.^

Therefore, the Court below had no power to enjoin

us from rocking or sluicing or working upon the dis-

puted ground pending the action or upon the dumps

extracted therefrom. All the Court could do was to

prevent us from in the future doing anything in the

matter of breaking down ore or rock or further en-

croaching upon the body of the inheritance thereby

tending to destroy the same, so that if the complain-

ants were successful they would not, at the conclusion

of the judgment, get nothing. In other words, that

it was not within the province of the Court below, under

the guise of a motion for an injunction, to try the case

and give a many-barreled writ against the defendants.

It is framed as an injunction and partakes of a writ

1 Courts will not interfere by preliminary injunctions to change the

possession of real property, the title beinj? in <li8i)ute; nor is it a proper

remedy for recovering the possession of jxrsonal property.'* San Antonio

Co. vs. Bodcnhamcr, 133 Cal., 251.



of restitution, a writ of execution and a replevin as

well. It further possesses the element of forcing the

defendant to be the watchdog of his own personal prop-

erty. A receiver of his own personal property—not

the subject of the action. He must hold it for the Court

under this Court made lien.

I do not know that I have stated my ideas clearly,

but I will try to elaborate, and I direct again the at-

tention of the Court to the complaint, as follows

:

^'That on the day of June, 1906, defend-

ants wrongfully and unlawfully entered upon said

tract, and ousted and ejected plaintiffs from a por-

tion of said tract, to wit, that portion thereof

bounded as follows," etc., ''and ever since said date

and now, the said defendants wrongfully withhold

possession of said tract from the plaintiffs, to their

damage in the sum of $100,000."

The damages are merely incidental to the possession

or withholding thereof from these plaintiffs. The facts

as to damages here, are not separately stated from the

facts going to support the ejectment. They should have

been so stated. There is not one word in this complaint

of an equitable nature which would justify, in my
judgment, under the Code pleading in Alaska, an in-

junction at all. But if under this Code a plaintiff has

the right subsequent to the commencement of the ac-

tion to apply for an order to show cause, and by af-

fidavits taking the place of supplemental pleadings set

up those matters which under the statute would en-
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title plaintiff to injunctive relief, still this injunction

went too far. It deprived us practically of the use of the

surface of the ground of which we were in possession.

It deprived us of our personalty. We should have the

right to use reasonably this ground as our own in any

manner that would not destroy the freehold until it

was finally determined by the judgment of a court

of last resort that it was not our property.

Bearing in mind this complaint, I want to suggest

this, that the judgment in this character of action, under

the Alaska Code, if for the plaintiff, must be that he

is entitled to the possession of the property described

in the complaint, or some part thereof; and is further

limited to a recovery in damages for withholding the

possession during a term of six years next preceding

the commencement of the action. All that plaintiffs

could get (provided we made no defense at all) would

be a judgment for the possession of that property, and

they would be limited in their recovery to damages for

withholding the possession for a term of six years;

Therefore, measuring this complaint by a default, com'-l

plainants would be entitled simply to a judgment fori

the possession of the property and few' 'dirtiageSifoIr^

the withholding thereof. Writs of possesfeit>n or execu-

tion follow judgments but no writ of execution is morel

than a command to the Marshal to make the amounti

directed therein by levy and sale, and /*/ is not a writ of'

injunction nor can it be, \
'J'lJ :a.ni;lfiJ gti/fibi^)

!v/ ^mtM'.m ')?f)rli qij



II

Originally, judgment in an action of ejectment gave

plaintiff, if successful, the possession of the property

and damages for the withholding. Subsequent to that,

under the ancient common law fictions, a man suing in

ejectment would first have to establish his title to the

property at law, and having recovered judgment enti-

tling him to possession would have to begin a separate

action for the mesne profits. Then by a fiction the

Court (basing its theory or its fiction upon the pre-

ceding judgment) would hold that the plaintiff had

been in possession during all the time he was out; that

the defendants had encroached and trespassed upon

him and had damaged his -freehold to a certain extent,

and therefore that defendants should pay for those dam-

ages. Under our code provisions, we have gone back

practically to the original scheme, that in the one action

you can recover possession of the property and dam-

ages for the withholding thereof, and the mesne profits,

which would mean the rental values or would mean

damages by destruction of the freehold or inheritance,

in part or in whole, during the interim. That is the

Alaska law and it is taken practically from the Oregon

Codes.

The facts in this case show that we had put down

our shaft on a piece of ground to which these complain-

ants laid no claim, and entirely without the lines of

their location and underneath on the bed rock, we had

broken down certain material which we had raised to

the surface upon property not in litigation and indis-
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putably ours. The affidavits of plaintiffs say that we

took gold bearing gravel from within the disputed

lines and carried it out of these lines to our shaft and

raised it to our surface and put it on dumps on the sur-

face in dispute, and it being in dumps upon the sur-

face, that we should not be allowxd to work it there.

In any event it is admitted that this gold-bearing gravel

was once away from the disputed premises.

In that regard, our theory of the law is this: That

title to real estate cannot be tried in any other way

except in an action provided for that purpose by law.

Whenever a man enters a piece of property and breaks

down a portion of the freehold, whether it be a por-

tion of a house or a tree, or ore, that property at once

becomes personal, and is no longer real. The Court

will remember that in the time of Blackstone a man

could not be convicted of larceny because he went into

a mine and broke down a piece of rock and carried it

away, provided that he broke it off and carried it away

at the same time. But if he broke the rock in the morn-

ing and went back in the afternoon and obtained the

rock and carried it off, he would have taken personal

property. He would be taking real property only pro-

vided he carried it off at the first breaking. That is

laid down by Blackstone " and Bacon, and the ear-

lier law writers in England, and here also by Kent.

2 Larceny cannot bo committod of thinps adhorinj? to freehold, which

wlu'n 8f'vero<l beronie porsonnlty; hut if person severing roniea Inter nnd

carrioM tbem away it is larceny, Vrv. Jihirkstovr, Tiook IV., p. .3.10.
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The legal rule, therefore, as early as Blackstone's day

was that anything once broken from the real estate and

later thrown or laid down, became personal property.

If I am in possession of real estate and I cut down

thereon a mahogany tree or dig into the ground and

find a matrix of turquoise, or rubies, or diamonds, or

any valuable gem, and break that matrix or gem away

from mother earth, I then have personal property. I,

being in possession of this personal property and in

possession in good faith of the real property when it

was made personal property by severance (as the com-

plaint and affidavits admit in this case) there is no ac-

tion of any kind which can take the title to that per-

sonal property away from me. The court below could

not do indirectly what it could not do directly. It

could not by any judgment say to these defendants that

this gravel, this gold dust, belonged to the plaintiffs in

this action. There is no formal proceeding known to

the law or to equity which will allow ownership and

title to personal property to be determined adverse to

the man in possession of the realty, who has broken it

down and made personal property of it, while in such

adverse possession. Therefore, this injunction pendente

lite exceeded the jurisdiction of the court below be-

cause it restrains us from making use of that gold dust

and that personal property. It is our own and no

judgment can make it the property of our antagonists.

The law has provided a remedy, plaintiff elected to

follow it, and that remedy is in damages. Damages
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but not the thing itself. The Court cannot constitute

itself the trier of the title to this personalty nor can the

Court judicially legislate a lien or an execution in favor

of the complainants as against personal property. If

it can do that, its jurisdiction is not limited to my min-

ing claim or its output. It is not limited to my ware-

house. It might extend to my bank account, or to any

property that I have anywhere. Does this statute give

further and additional relief against the defendant who

does not remove the gold from the sluice boxes, or from

the "pokes" on the claim than it does against the man

who removes the gold-bearing gravel and keeps it off

the claim or who squanders the gold product thereof

or ships it away? Can the Court under this statute

create the defendant the receiver and protector of this

property until a writ of execution may come to the

Marshal w^ith instructions to levy? Many attempts

have been made to have Legislatures create writs of

this kind and many applications made to courts there-

for, but Legislatures have refused, and as to courts it

would be creating and making an unnamed writ un-

founded in law. The courts may issue injunctions, but

they cannot issue as an injunction that which under the

statute is more than an injunction.

As we have said, the judgment can only be under the

Alaskan Code for the possession of the realty and for

damages for the injuries we have done to it, provided

the Court finds it was their real property. If that

judgment be rendered, we have in the absence of a legal
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levy, the same right to take away our personal prop-

erty from that claim at the rendition of the judgment

as we had if we took it before any suit had been insti-

tuted.

Now, if the Court please, there are no cases upon

principle—there can be no cases logically under the

law (and we have examined the law carefully) that

are adverse to this doctrine. You cannot try title to real

estate by any personal action. You must try title to

real estate by a local action. Therefore, where a man
is in the adverse occupation of land from which he

severs realty in such a manner as to convert it into per-

sonalty, no one claiming title to such personalty by

reason of ownership of the land can assert it in any of

the actions of trover or detinue or replevin. By so

doing he would be attempting to try title to real estate

in a transitory action. His remedy would be in an ac-

tion to establish his title to the freehold and by setting

up a claim for damages for the injury to the realty.

This plaintiffs did.

We have cited many authorities in our brief on this

point to which we call the attention of the Court. ^

This being so, by no method of procedure can plain-

tiffs hope to recover the same gold contained in these

3 Pages 27-8 brief.

"There can be no recovery of wood, or ore or hay in specie, or of its

value in an action of trover, when it has been taken from land in possession

of the defendant under claim and color of title asserted in good faith. '

'

Ophir Silver M. Co., vs. Superior Ct., 147 Cal., 479, and cases cited; Phelps

vs. Church of Our Lady, 99 Fed., 683.
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dumps. All they can recover is a judgment for dam-

ages to the freehold, which necessarily would consist

of an amount equal to the depreciation in value of the

freehold caused by the original removal of the material

broken down by defendants. Could they also hope to

recover the dumps themselves? Yet that is practically

what they are trying to do, get a judgment for the min-

erals, and also a judgment for damages for the value

of the minerals.

The plaintiffs selected their remedy; their waited

and stood by and let us sink a shaft in this ground; they

allowed us to put up a hoist, to develop a hidden under-

ground channel. Having developed it at great expense

and placed the material upon the surface, can plain-

tiffs take the same material by an injunctive writ of

replevin, or restrain its removal by such writ? If

we were trespassers fraudulently without any claim of

title upon these mines the measure of damages could

not be more than the material thus made valuable by

our exploration and labor in putting it on the surface.

Otherwise, the measure should be the value of the ma-

terial in situ. Plaintiffs have no right to an ancillary

remedv broader than the action entitles them to. They

should have been vigilant. Equity only aids

the vigilant. They had the opportunity under

the rules of procedure of acting immediately

with respect tliereto and enjoining us from doing what

they claimed wc did do before we had acted. Equity

only enjoins future injuries not past injuries.



17

(In closing.) We are not questioning for a moment,

as counsel argues, that injunctions upon proper plead-

ings may not issue to restrain trespasses upon real prop-

erty, especially in mining cases. That is settled. We
do not question it. That is not the point at all.

Nor do we say that plaintiffs are obliged to estab-

lish their title at law before they can get an injunction

as in the old equity practice; or that they must file an

ancillary bill in equity as in our Federal courts. The

Code has dispensed with all that so far as the practice

in Alaska is concerned. The point we make is that

the court below exceeded its jurisdiction because there

are no allegations in the complaint which would justify

the interposition of that court in granting the equita-

ble relief which was ordered. No injunction could

issue unless it was based upon some proper allegation

of fact in that complaint, or by some proper allega-

tions of fact made by supplemental complaint or by

affidavits thereafter if it be held that affidavits are the

same as supplemental pleadings.

You must measure a complaint by what you could

obtain under that complaint by a default judgment.

The object of the pra3xr is to give the defendant pre-

cise information as to the judgment which will be ren-

dered against him if he makes default. Granting that

the rule has been changed with reference to our first

assertion that proper allegations should appear in the

complaint, and conceding that the affidavits here take

the place of the supplemental bill or the ancillary bill
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under the old procedure, then I say that legally the

court has exceeded its jurisdiction, because it has tried

the title to this land and these dumps and has pre-

vented us from using that to which we have admitted-

ly an adverse title, by this order of injunction. We are

entitled to use this land in all ways and do with it what

any man can do with ground, the ownership of which

is in dispute, except that we must do nothing that will

be waste. We must not cut down valuable trees, be-

cause that tends to destroy the inheritance. A man

must not dig up the soil and carry it away, because that

also is destroying the inheritance. He must not do

anything that will injure the inheritance and thus pre-

vent the man who obtains judgment from getting all

that the land contains at the time the injunction is served.

But when an action is commenced, it does not prevent

the party in possession from removing his personal

property therefrom, or from using his personal prop-

erty upon the land during the time that the case is

pendente lite in the same manner as if the land were

his own and were going to be his own forever. That

is the proposition.

I have said that there was no case to the contrary,

in logic or principle adverse to the position that I took

in opening, that when the ore-bearing gravels were

detached from the ground they become personal chat-

tels. Counsel say that a dump is real estate, basing

tlieir reasons therefor upon a case in the 82nd New
York, Lacruslinc Fcr. Co. vs. Lake Guano Fcr. Co.



19

Morrison on Mining Rights, also referred to by coun-

sel, cites this same New York case as authority for its

text. We take no position counter to the principle

decided in that case. It is not in point here as I will

hereafter show.

In the mining litigation of the Western States it has

always been held that where a man operating an ore

mill allows the tailings to run loose in the water and

to be swept along by the waters of the streams until

they are deposited on some vacant government land

and piled up in heaps or windrows, thus mineralizing

the land, and some one comes along and locates this

land, that then these tailings are to be considered real

estate. If this milling happened in the sixties, seven-

ties or eighties, the deposit would be considerable and

the discoverer taking it up at this day has a very val-

uable claim, because by the cyanide process of reduc-

tion or by reason of the oxidization of these materials

during all of that time, the envelope that surrounded

the gold when it first milled and protected it from the

quicksilver has worn away, and the little filament of

gold can be easily amalgamated or extracted by the

use of cyanide. J do not question the authorities in

this regard cited by counsel, for when a man abandons

these tailings without any intention of holding them

and the foregoing happens they become real estate.

My point is that if we break ore down in a mine and

put it in a dump, or run it through a mill and then im-

pound those tailings, that the ore from the time it is
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broken down is personal property, and that the ore or

tailings, as long as we guard them and impound them,

are personal property. But when we don't husband

those tailings and instead allow them to float down the

stream on to other ground, without any intention of re-

servoiring or impounding and reworking them, and

they settle and deposit upon vacant ground of the Gov-

ernment of the United States, they enrich it and be-

come a part thereof. They make a mining claim

quicker than nature has done it by infiltration of wa-

ters, evaporation of gaseous vapor, or anything of that

kind. The courts of Nevada and California, and all

the Western States have laid down that proposition;

and that is practically this case our opponents rely

upon in the 82nd New York. Reading from said case:

"The marl, the subject of this controversy, was ex-

'^ cavated by the State, between the years 1851 and

" 1853, in making a channel to turn the water of the

" Canandaigua river for canal purposes, through lands

" then owned by one Torrey. The marl underlaid a

" stratum of muck about four feet in depth, and in re-

" moving the soil for excavation, the muck was thrown

" out, and the underlying marl was afterwards exca-

" vatcd and deposited over the muck on the banks of

*' the cut. llic mounds of earth made by the deposit

*' remained undisturbed until 1865. They were cov-

*' ercd with annual growths of grass and weeds, and in

" that year potatoes were planted in the soil formed
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'^ thereby. Torrey remained the owner of the land

^^ until the 6th of January, 1865, when he conveyed his

^^ farm, including the land on which the marl had been

^^ deposited," excepting therefrom the beds of marl.

While it was held for various reasons that Torrey

could do this, it being in the nature of reserving an in-

terest in the land, the Court of New York, in discuss-

ing the principle of whether it was personal or real

property, says:

^^It was a part of the soil when excavated, and its

character as land was not changed by reason of its

displacement from the bed it originally occupied

and its deposit on the other land of Torrey. It was

not deposited with a view to removal. The value

of the marl as a fertilizer was not known until about

the time of Torrey's conveyance to Spaulding. //

was not severed from the land as timber trees cut

by the owner or as coal or minerals mined and de-

posited on the surface with a view to a sale as

chattels. By the deposit it became incorporated

with and a part of the freehold and after as before

the deposit it was a part of Torrey's freehold.

^'Soil when removed from the land by one per-

son and placed on the land by another by his con-

sent, without any intention on the part of the for-

mer to reclaim it, or any agreement authorizing

him to remove it, becomes a part of the land of

the latter."

I do not think that any sane lawyer would contend

that this marl ever ceased to be real estate. It was ex-
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cavated upon the land of one man. It was deposited

upon the land of that same man, and it was there

plowed over and planted for years by that man. There

was no intention to create personal property out of it.

It is just as much real estate as when a farmer digs a

ditch or turns his furrow and thereby changes that

ground from a flat level position and puts it on edge

or makes a hollow in it, whether it be for potatoes,

grain, asparagus, or anything else. No one could con-

tend that it ever ceased to be real property, because

it was never intended to be anything else. Counsel

say that there are no authorities to the contrary. Pos-

sibly it is a question of what are authorities. We have

just shown the misapplication of a case to a principle

by Mr. Morrison, the text-book writer, and the reason

of the error in the arguments of our learned antago-

nists.

Our opposing friends may be just as much mistaken

on what authorities are.

The Supreme Court of the United States, in Forbes

vs. Gracey, 94 U. S., 762, says:

*'As we construe the statutes of the United States

and the recognized rule of the government on this

subject, the moment this ore becomes detached from

the soil in which it is imbedded, it becomes per-

sonal property, the ownership of which is in the

man whose labor, capital and skill has discovered

and developed the mine and extracted the ore or

other mineral product."
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That is the language of the Supreme Court of the

United States. The courts of California, Montana,

North Carolina, and a great many other States seem

to be of the same opinion.

Counsel cite Barringer and Adams (page 4), as fol-

lows :

"Minerals in place or undisturbed in the position

where they have been deposited by nature, are a

part of the land that belong to the owner of the

soil."

We do not question this proposition. That is what

counsel cites. But Barringer and Adams go beyond

the citation made by counsel and say something coun-

sel do not cite (p. 5) :

"Upon severance from the earth minerals become

personal property and are dealt with by the law as

ifii .personalty. This severance must be accomplished

hilJby^r artificial means, the object of which is to sep-

arate the minerals, and must not be the mere result

jpf natural causes. Jn the latter case, as, we have

seen, the minerals still remain a part of the freehold.

So also do they when the severance is the incidental
'^^^

result of excavation 'fbr a purpose entirely distinct

^- from the extraction of minerals when they are aU>

aiolbwed to, remain mixed with the mass of the soil.'-

ion bJfjov/^ fioiJonuini nn tnHl bbd Ui^A ToIl3onr>rO

,0^^.:. I ;°?u\^\ .8/ (\u\ikV\. , . , YbK3ilB isdmil ol an ^]\

^^^\\^^^hth^o'hk'kM''mii\kW MPe^f^tteA bw of mitten

-oifwith' Expense, labor and; skill, to be converted into
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metals or used for the purpose of trade or commerce
they become personal property and are under the

protection of the criminal law."

State vs. Bart, 64 N. C, 619.

In the face of Blackstone,—writing in the latter half

of the 1 8th century,—who laid down the rule that min-

erals were personal property as soon as they were brok-

en from the real estate, and of the Supreme Court of

the United States, and of the courts of all the Western

States, determining this, how can counsel contend that

where you go down 120 feet to bed rock and break the

gravel that is there and carry it up and deposit it in

a wooden dump which is fixed upon a tundra of many

feet in thickness, and with waste below that—that such

is a mixing of subterranean gravels with top gravels?

In the North we do not find any top gravel, and if

counsel had read the record he would have found that

that was the condition in this case, that top gravel did

not exist.

Counsel has cited the case of United States vs. Par-

rott, and White on Mining Rights, w//ich also cites

the Parrott case as authority for the text. But the case

of United States vs. Parrott (i McAll., 297) cites as

authority JVatson vs. Hunter, 5 Johns. Ch., 169, where

Chancellor Kent held that an injunction would not

lie as to timber already cut; JJ'inship vs. Pitts, 3 Paige,

259, 261, which merely held in line with Jesus College

vs. Bloom, 3 Atk., 262, that where equity had jurisdic-



25

tion for one purpose it would take an account of waste;

Backler vs. Farrow, 2 Hill. (S. C), in, where the

same proposition is laid down. We do not take issue

with any of these propositions. No doubt equity hav-

ing jurisdiction properly for one purpose may take an

account of past waste just the same as a jury would

assess damages in an action of ejectment. But no in-

junction could issue as to past waste any more than

a lien could be created in an action for damages for

personal injuries.

Counsel also assert that there are timber cases that

support their view. Now, may it please the Court,

you will find those timber cases cited in our brief and

they do not support our opponent's views. In Watson

vs. Hunter, 5 Johns. Ch., 169, 9 Am. Dec, 295, Chan-

cellor Kent refused the injunction upon the theory that

I have been arguing to this Court, with reference to

trees already cut. He allowed the injunction as to the

further cutting of the trees but refused to restrain the

removal of trees already cut down. Chancellor Kent

cited Jesus College vs. Bloom, 3 Atk., as authority.^

So it is with all the authorities cited in our brief,^ to

which we would like to add further Owen et al. vs.

Ford, 49 Mo., 436, Southard et ux vs. The Morris

Canal, i N. J. Eq., 518.

Counsel further cite Erhardt vs. Boaro, 113 U. S.

That was an action in ejectment, and a bill in equity

4 See Appendix.

5 P. 40-46.
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was filed in an ancillary proceeding, to restrain waste

pending the ejectment. Judgment was rendered for

the defendants in the ejectment suit, and thereupon the

injunction pendente lite theretofore issued was dis-

solved. Appeals were taken in both cases to the Su-

preme Court of the United States, which reversed the

judgment in the ejectment suit, and held in the equity

matter that for that reason, the injunction should be re-

stored pending the determination of the title to the

property, in order to preserve the freehold. This law

we do not question.

Peck vs. Ayres, ii6 Fed., 273, is cited by counsel on

the other side as being another case in their favor.

That was a case wherein the complaint alleged that the

complainant was in possession and that the other fellow

was trespassing upon him. Of course, the Court

would instruct the defendant to keep out and enjoin

him from entering upon the land and incidentally from

moving anything therefrom. There is no doubt but

what a man in possession is entitled to have another

man restrained from trespassing upon his property in-

juring his freehold or moving part of the freehold

therefrom. It would be absurd to contend otherwise.

PVilliams vs. Lon^, 129 Cal., 229, is something like

this case. That was an action in ejectment, in which a

preliminary injunction was issued restraining the de-

fendants from entering in and upon the mining claim

of the plaintiffs (called the Marryatt Mine), and from

mining and working thereon, and from taking and re-
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moving any gold and gold-bearing earth and rock

therefrom and from in any further manner trespassing

thereon.

In reversing the order refusing to dissolve said in-

junction, the Court of Appeals say:

"It is quite clear that upon the facts alleged in

the complaint the Court was justified in restraining

the defendant from taking and removing * * *

gold and gold-bearing earth and rock from the

mine. Nor was its discretion to maintain the in-

junction affected by the facts disclosed by the affi-

davits (2 Beach on Injunctions, Sec. 1167 et seq.).

But an injunction in an ejectment suit to restrain

the defendant 'from entering upon' the land sued

for or 'from in any manner trespassing thereon' is

a contradiction in terms and meaningless. For, in

the technical sense of the words, one cannot enter

or trespass on land of which he is already in posses-

sion. Nor can the defendants be restrained from

'working' thereon provided they do not commit

waste."

Now, that is our argument. Here are solvent de-

fendants, as shown by this record. These com-

plainants have selected their form of action, to

wit, ejectment, and for damages, and they will

get damages for everything that was done by

these defendants to that freehold if they obtain

a favorable judgment, and which damages must be

the value of the dumps. It is not in the province

or jurisdiction of the Court to control these dumps
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themselves, which, if ever upon plaintiffs' ground

(and, of course, I take it—I cannot question in this

court what the court below found), still it is admitted

the material was hoisted through a shaft not upon that

ground. How far can the Court go in giving to the

complainants provided they win, that personal prop-

erty? Could they still trace it in equity, ancillary to

an action at law, into gold dust? If they could, could

they trace it into gold bar? Could they trace it into

money and thence into a bank? Or when converted

into groceries, or tools or hoists and engines, back on to

that very same land? Could they in this way get a

writ of execution by a writ of injunction against that

particular output of gravel? If they could, why

couldn't they restrain these defendants from doing any-

thing with any of their personal property of any kind

or character, irrespective of where it came from? In

other words, prevent these defendants in an action at

law by an ancillary bill in equity from so distributing

their property or their funds, or paying their bills, that

if these people in their action of ejectment get a judg-

ment for a large amount of damages, the defendants

will have the money to pay.

That is the point we are trying to argue to the Court,

and we do it as a pure legal proposition. Admitting

that all the facts as found below are in favor of the

order made by the Court, admitting that the Court can

in a mining case, under proper allegations, issue an in-

junction against further mining the property; but deny-
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ing always that the Court can in an action of ejectment

in any way control that which has been made personal

property, or that it can try the title to personal prop-

erty, created by severing it from the real estate as

against the man who severed it, he being in the adverse

possession of the real estate. We contend that this

cannot be done. It would be jangling and jarring and

creating a most tremendous discord in legal principles.

I thank your Honors.

"^U^Cr ' <^^^^^^^^ ct^-^y, ^^..^^ A ^o
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APPENDIX.

Inasmuch as counsel for our opponents cite as au-

thority for the assertion that you can in some cases en-

join the removal from the premises of timber or min-

erals that have been severed, decisions based upon the

case of Jesus College vs. Bloom, 3 Atk., p. 262, we here

append the substance of the opinion in that case.

The bill was brought to have an account and satis-

faction for waste in cutting down trees.

Lord Chancellor Hardwicke:

^'The bill seems improper, and an action of trover

is the remedy * * * Let precedents be searched,

for if there are any, I will follow them, but if none,

I will not make one."

(Case adjourned until after term and after further

argument.)

"The first question is, whether bills ought to be

entertained merely for satisfaction for timber cut

down after the estate of the tenant that cut it down
is determined * * * without praying an in-

junction.

"I am of opinion they ought not.

*^Waste is a tort, and the remedy lies at law.

'*In an action of waste, the place wasted is recov-

ered; in an action of trover, tinmnges. The ground

of coming into this Court is, to stay waste, and not

* * * for the damages, but by way of prcven-
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tion. * * * Therefore, the present case is re-

duced to this, that it is a bill brought by the college,

to have an account of timber cut down, without

praying an injunction; and I think it is such a bill

as the Court ought not to entertain."

Jesus College vs. Bloom was followed in Pultenoy vs.

Warren (1801), 6 Ves. Jun., 73; Parrott vs. Palmer

(1834) > 3 My. & K., 632 ;
Sawyer vs. Goodwin (1867)

,

26 L. J. Ch., 582; PVright vs. Pitt (1870), L. R. 12

Eq., 416, and in Backler vs. Farrow, Vol. 2 of Hill's

South Carolina Equity Reports (1834). In Gherson

vs. Eyre, 9 Ves., 346, and Richards vs. Noble, 3 Met.,

673-




